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The following index and digest contain the legal cases and other editorial features 
which have appeared in THE BANKING LAW JOURNAL during 1949. 

The entire arrangement, including the number of sections, follows the plan of 
the fifth edition of the BANKING LAW JOURNAL DIGEST. The DIGEST, with 
cumulative Supplement to Fifth Edition, contains the digest of more than 10,000 
banking decisions which have been published in THE BANKING LAW JOURNAL 
from the time of its establishment in 1889 down to December, 1949. 


ACCEPTANCES 


§9. Form of acceptance — Acceptance 
must be in writing. 

Acceptance of a check must be in writ- 
ing. A telephone conversation by the 
payor bank to the payee bank that a 
check will be accepted for payment is 
not in law an acceptance. Bank did not 
have right to pay check notwithstanding 
that prior to stopping of payment the 
check was in bank and that treasurer 
of bank had stated in telephone conver- 
sation with president of bank in which 
payee had deposited check that check 
was good. Keller v. Fredericktown Sav- 
ings Institution, Md., 66 Atl. Rep. (2d) 924. 
66 B. L. J. 627. 


ACCOMMODATION PAPER 
§26. 


Rights of accommodation maker or 
indorser. 


The fact that an accommodation party 
has taken security for the loan of his 
credit does not prevent him from being 
an accommodation party, for in order to 
constitute a valid consideration, the ac- 
commodation party must receive some- 
thing else than the mere chance of not 
losing if he be called on to pay the in- 
strument. Brown v. Volz, Cal., 204 Pac. 
Rep. (2d) 110. 66 B. L. J. 479. 


§29.—Liability of corporation on accom- 
modation paper. 


A corporation is liable on accommoda- 
tion notes it has executed in excess of its 
corporate authority where all the stock- 
holders assent and there are no corporate 
creditors, and the defense of ultra vires 


is not valid in such case. Eastern Trust 
& Banking Co. v. Guernsey, Me., 65 Atl. 
Rep. (2d) 13. 66 B. L. J. 464. 


AGENTS 


§56. Agent’s Authority. 

Where one lends money for himself 
and as agent for others and takes a note 
so payable, the right and duty of the 
payee to collect the note for the prin- 
cipals for whom money was loaned is an 
agency coupled with an interest which is 
not terminated by the death of the payee 
of the note. His executrix has the right 
to proceed to collect it. Scott v. Cain, 
Ga., 50 S. E. Rep. (2d) 99. 66 B. L. J. 193. 


§57. Agent’s authority to indorse. 


Where company permitted manager to 
deposit its funds to his personal account 
in the bank and to check such funds out 
in payment for petroleum products pur- 
chased for the company by the manager 
and to remit with his daily reports 
balances due the company by manager’s 
personal checks, it was held that the 
company was estopped to deny manager’s 
authority to endorse and deposit such 
checks in his personal account. McNutt 
Oil & Refining Co. Inc. v. Mimbres Valley 
Bank, 174 Fed. Rep. (2d) 311. 66 B. L. J. 
592. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§90. Validity. 


Postdated checks are considered as ne- 
gotiable instruments similar to bills of 
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exchange payable at a future date, and 
the purpose of a postdated check is to 
obtain an extension of credit. Daine v. 
Price, D. C., 63 Atl. Rep. (2d) 767. 66 
B. L. J. 339. 


BANKING 


§122. State control of private bankers. 


The business of buying and selling 
bondified post-card checks and bondified 
money orders is coupled with a public 
interest and a proper subject for future 
statutory regulation. State v. Currency 
Services, Inc., Mo., 218 S. W. Rep. (2d) 
600. 66 B. L. J. 386. 


§130. Banking powers—real estate busi- 
ness. 


Where statute provides that banks 
shall not have the power to hold any real 
estate other than that acquired for the 
transaction of their business for a longer 
period than five years, it was held that 
said provision can be questioned only by 
the state and not by private parties. 
Currie v. Continental American Bank & 
Trust Co, La., 37 So. Rep. (2d) 709. 66 
B. L. J. 284. 


§132. Merger and consolidation. 


Where an agreement of merger of 
banks is fully executed by both sides, it 
will not be avoided on the sole ground of 
inadequacy of consideration at the suit 
of one of the parties thereto. Union 
Hudson Securities Co. v. Federal Deposit 
Insurance Corporation, N. J., 64 Atl. Rep. 
(2d) 914. 66 B. L. J. 407. 


BANKRUPTCY 
§142. Preferences within four months of 
bankruptcy. 


Payee sold skins to the bankrupt and 
received the bankrupt’s promissory notes 
for the purchase price thereof. Payee 
forthwith transferred the notes “without 
recourse” to Federal Factors Corp., which 
in turn assigned them to its bank. There 
was no finding that payee had direct 
knowledge of the bankrupt’s insolvent 
condition at the time the notes were sold. 
Consequently, the payment of the notes 
by maker within four months of filing 
of his petition in bankruptcy did not con- 
stitute a voidable “preference” recover- 
able from payee by maker’s trustee in 
bankruptcy. Fenold v. Green, 175 Fed. 
Rep. (2d) 247. 66 B. L. J. 705. 


§155.— Holder of certificate of investment. 


A bank and trust company has not the 
legal right to create a trust out of assets 
which it owns and sell participations 
therein. The holders of the participation 
certificates or other evidence of debt are 
general creditors of the bank or trust 
company having issued the same and the 
assets against which the same have been 
so issued are assets of said bank or trust 
company and must appear as such on its 
books, records and reports. Alburn v. 
Union Trust Co., Ohio, 80 N. E. Rep. (2d) 
721. 66B.L. J. 9. 


§160.—Holder of draft not entitled to 
preference. 

Under the Banking Law of New York 
the holder of a draft on Japanese bank 
is not entitled to payment out of the New 
York assets in the hands of the Superin- 
tendent of Banks for purpose of liquid- 
ating New York agency of Japanese bank 
unless it proves that its claim as a 
creditor of the bank arises out of trans- 
actions had by it with the bank’s New 
York agency, or that its name appears as 
a creditor on the books of such agency. 
Cable & Wireless Ltd. v. Yokohama 
Specie Bank, 79 N. Y. Supp. (2d) 597. 66 
B. &,'J. 107. 


§169. Filing claims. 


Claim against insolvent trust company 
for loss sustained by estate, of which 
trust company was a co-executor, by re- 
tention of stock in trust company owned 
by decedent, was not filed within time 
fixed by Superintendent of Banks for 
presenting claims. It was held that said 
claim was barred by limitations, though 
beneficiary had no knowledge of claim 
until filing of final account after expir- 
ation of time fixed for filing claims. Otis 
v. Union Trust Co., Ohio, 87 N. E. Rep. 
(2a) 701. 66 B. L. J. 775. 


BILLS OF LADING 


§189. Liability of bank surrendering bill, 
without collecting attached draft. 


Where bank knew that depositor was 
to pay for shipment of steel on presenta- 
tion of sight draft with bills of lading 
attached and upon arrival of draft for 
collection teller informed depositor by 
telephone that straight bills of lading 
were attached, although purported bills 
were not signed by any carrier and did 
not show shipment of steel, and was told 
to charge depositor’s account, bank was 
guilty of misrepresentation rendering it 
liable to depositor for amount of draft 
after debiting depositor’s account not- 
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withstanding absence of willful intent to CHECKS 
deceive, or of profit to the bank. Wett- ' 
laufer Mfg. Corporation v. Detroit Bank, §284. Payment of check after drawer’s 


Mich., 37 N. W. Rep. (2d) 674. 66 B. L. J. 
568. 


§192. Liability of bank assisting in un- 
authorized negotiation of bill. 

In obtaining a letter of credit from the 
bank, the depositor had authorized the 
bank to pay on sight drafts only if it had 
first received a specified bill of lading 
endorsed to its order. The bank did re- 
ceive such a bill of lading, but instead of 
retaining possession of the bill of lading 
or endorsing it to the depositor’s order, 
the bank endorsed it to another before 
paying out the depositor’s money. It was 
held that when the bank made such pay- 
ment, it knew that it was no longer au- 
thorized to do so, because it had diverted 
to another the bill of lading in exchange 
for which the depositor had authorized 
the payment to be made. Gidden v. 
Chase National Bank of City of New 
York, 82 N. Y. Supp. (2d) 341. 66 B. L. J. 1. 


BRANCH BANKING 


§215. Bank as separate entity. 


As provided in Section 604 of the Fed- 
eral Reserve Act, 12 U. S. C. A, “every 
national banking association operating 
foreign branches shall conduct the ac- 
counts of each foreign branch inde- 
pendently of the accounts of other foreign 
branches established by it and of its 
home office, and shall at the end of each 
fiscal period transfer to its general ledger 
the profit or loss accrued at each branch 
as a separate item.” The branch office 
of the New York bank in the present 
case is located in San Juan, Puerto Rico 
—not a foreign country, but an insular 
possession of the United States. The 
term “foreign branches” in Section 604 
does not include branches in dependen- 
cies or insular possessions. In re Rivera, 
79 Fed. Supp. 510. 66 B. L. J. 85. 


CERTIFIED CHECKS 


§249. Effect of certification. 


Whether certification of check is pro- 
cured by the drawer or the payee, 
delivery of the check is essential to the 
transfer to another of the drawer’s claim 
against the bank. Umbsen v. Crocker 
First National Bank of San Francisco, 
Cal., 203 Pac. Rep. (2d) 752. 66 B. L. J. 
394. 


death. 

Issuance of a check to a deceased 
person is void but under regulations is- 
sued by the comptroller, a treasury check 
is valid though payable to a deceased 
person, so as to permit payment to legal 
representative of the deceased. Dresser 
v. United States, Okla., 84 Fed. Supp. 993. 
66 B. L. J. 762. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 

Where maker drew checks payable to 
the order of firms which were not legally 
in existence, under the belief that said 
firms were actually in existence and in- 
tending that checks be paid only to said 
firms, it was held that collecting banks 
paying checks were liable to drawee bank 
for amount of checks. It was incumbent 
on collecting banks to see to it that the 
checks were endorsed by the payee 
named therein. Bank of New York v. 
Public National Bank & Trust Co. et al, 
82 N. Y. Supp. (2d) 694. 66 B. L. J. 90. 


§299.—Collection by circuitous route. 


Where payee of check indorsed and 
delivered it to plaintiff who went to bank 
to get his check cashed and bank teller 
suggested that he forward the check as 
a collection item and credit the proceeds 
to payee’s account, it was held that the 
money collected was placed to payee’s 
credit without his consent and if it is 
still in the bank it can withdraw it from 
payee’s account without his consent. 
Davis v. Fulton National Bank, Ga., 48 
S. E. Rep. (2d) 773. 66 B. L. J. 188. 


§309. Par collections. 

The statute providing that all checks, 
except those forwarded as special col- 
lection items, shall be cleared at par by 
drawee banks is mandatory and checks 
are “cleared at par” only when proceeds 
received therefrom by the drawee bank 
are properly remitted in full to the for- 
warding bank. Placek v. Edstrom, Nebr., 
37 N. W. Rep. (2d) 203. 66 B. L. J. 445. 


§330. Right to revoke credit or charge 


back check. 

A drawee bank which deliberately pays 
innocent holder for check which drawee 
bank knows is bad cannot recall payment 
on plea that payment was conditional. 
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Orlich v. Rubio Savings Bank of Brighton, 
Iowa, 38 N. W. Rep. (2d) 622. 66B. L. J. 
746. 


CONSIDERATION 


Instances of sufficient considera- 
tion—Commercial paper. 

There is a valuable consideration for 
a note executed by the surviving wife 
for a payment of a community debt con- 
tracted by a deceased husband when 
novation of the original community 
obligation of a husband is shown. George 
v. Union Bank & Trust Co. of Fort Worth, 
Texas, 220 S. W. Rep. (2d) 686. 66B. L. J. 
662, 


§343. 


DELIVERY 


§388. Proof of delivery. 


Mere possession of a negotiable instru- 
ment, payable to order and not endorsed 
by the payee, is not alone, evidence of 
title in the possessor and the burden 
is on the possessor to show a delivery 
to him with intent to pass title. Ray v. 
Moll, Ill, 84 N. E. Rep. (2d) 163. 66 
B. L. J. 419. 


DEPOSITS 


Relation between bank and 
positor. 

Provision of bank’s deposit slip states 
as follows: “Credit given for items drawn 
on or payable at this office shall be pro- 
visional subject to revocation at or before 
the end of the day on which deposited in 
the event the items are found not payable 
for any reason.” It was held that the 
bank’s right to avail itself of this pro- 
vision was negatived by depositor’s re- 
quest to teller that the checks presented 
be cashed and the cash deposited to his 
account, and by his act in filling in his 
deposit slip showing only the deposit of 
cash. The relationship of bank and 
depositor became that of debtor and 
creditor. Martinez v. National City Bank 
of N. Y., 80 Fed. Supp. 545. 66 B. L. J. 
80. 


Where there was evidence that the 
person who had purchased cashier’s 
checks with the checks in question had 
transacted substantially all of depositor’s 
business with bank over a period of years 
and on a prior occasion he had properly 
purchased a cashier’s check with a check 
of depositor payable to the bank, it was 
held that the bank was not at fault or 


§390. de- 


negligent in acting upon the apparent 
authority of the one presenting checks 
and in issuing the cashier’s checks as 
directed. Martin v. First National Bank 
in St. Louis, Mo., 219 S. W. Rep. (2d) 312. 
66 B. L. J. 501. 


Whether there was an agreement that 
a bank should not be a mere agent of the 
depositor for collection depends upon the 
intention of the parties which may be 
gathered from the form of the endorse- 
ments on the paper itself, the right 
accorded the depositor to draw unre- 
strictedly upon the funds credited to 
him in advance of collection, and the gen- 
eral course of dealing between the bank 
and the depositor. Western Smelting & 
Refining Co. v. First National Bank of 
Omaha, Nebr., 35 N. W. Rep. (2d) 116. 66 
B. L. J. 361. 


§410. Public deposits. 


Where surety on treasurer’s bond 
brought action as assignee of township 
against bank for alleged wrongful pay- 
ment of township funds to treasurer who 
was short in his accounts, cashing by 
bank of checks payable to treasurer and 
endorsed by him for deposit, and making 
deductions from checks, the amount be- 
ing paid to treasurer and balance de- 
posited to credit of township did not en- 
title surety to recovery on ground of 
wrongful payment in absence of know- 
ledge charging bank with notice that 
treasurer was misappropriating funds. 
American Surety Co. of New York v. 
Trenton State Bank of Trenton, Mich., 35 
N. W. Rep. ((2d) 260. 66 B. L. J. 333. 


§412. Deposits by corporate officials and 
other agents. 


When deposit was made in insurance 
agency’s personal account, a presumption 
arose, upon which the defendant bank 
was entitled to rely, that the fund was 
not a trust fund and that there was no 
beneficiary entitled to any portion there- 
of and that presumption continued until 
annulled by knowledge or adequate notice 
to the contrary. Western Assurance Co. 
v. Genesee Valley Trust Company, 171 
Fed. Rep. (2d) 667. 66 B. L. J. 309. 


§415. 

Where one of the partners endorsed 
and deposited partnership checks in his 
personal account instead of the partner- 
ship account, it was held that the part- 
ner had authority to endorse checks. The 
vice of the transaction was not the en- 
dorsement of the check, but the partner’s 


Deposits by partner. 
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subsequent failure to deposit them in the 
partnership account. This constituted a 
violation of duty to his partners, but 
it did not make his endorsement a for- 
gery. Kallison v. Harris Trust & Savings 
Bank, Ill, 86 N. E. Rep. (2d) 858. 66 
B. L. J. 621. 


§436. Deposits in two names — New 
Jersey. 

Merely placing the name of a person 
on the bank signature card with that of 
the depositor, permitting the withdrawal 
of funds by either as a matter of con- 
venience, does not in itself give said 
person the proceeds of the bank accounts. 
To sustain a gift: inter vivos, there must 
be not only a donative intention, but a 
complete surrender by the donor of all 
control over the property given. Bianchi 
v. Bedell, N. J., 63 Atl. Rep. (2d) 273. 66 
B. L. J. 330. 


A bank account in name of two persons 
with right of survivorship raises a re- 
buttable presumption of joint tenancy 
and indicates a donative purpose from 
donor to donee to take effect in praesenti 
and convincing proof is required to rebut 
the presumption of gift. Link v. Link, 
N. J., 65 Atl. Rep. (2d) 89. 66 B. L. J. 
477. 


§437.—New York. 


Evidence established that transfer of 
bank deposit from deceased depositor’s 
name alone to joint account between de- 
cedent and daughter with right of sur- 
vivorship was intended to create account 
of convenience with daughter acting as 
decedent’s agent, rather than true joint 
account with right of survivorship. In 
re Holtz’ Will, 82 N. Y. Supp. (2d) 362. 66 
B. L. J. 183. 


§444.—South Carolina. 


Where there is a joint deposit, unless 
otherwise agreed upon or fixed by statute, 
the bank must have the signatures of all 
joint depositors appended to a check 
before it is authorized to pay it. How- 
ever, if bank has customarily paid checks 
signed in a particular way, it cannot 
change this custom without express 
notice to the depositor, and refuse to pay 
checks so signed. Johnson v. National 
Bank of South Carolina of Sumter, S. C., 
50 S. E. Rep. (2d) 177. 66 B. L. J. 173. 


—Oregon. 

Where the evidence indicates that be- 
fore deceased depositor entered the army 
he wanted his close friend to have a joint 
interest in the account and wanted her 


to have title to the entire account if she 
survived him, it warrants a finding that 
he had donative purposes concerning the 
joint bank account. Langoe v. Giannini, 
Oreg., 206 Pac. Rep. (2d) 106. 66 B. L. J. 
581. 


§465. Unclaimed deposits. 


Where statute raises a presumption 
that funds which have been left on de- 
posit, or otherwise, in a banking institu- 
tion for 20 years without addition thereto, 
withdrawal therefrom, or any assertion of 
claim by the depositor thereof are aban- 
doned, it was held that by answering the 
complaint of the state and appearing in 
this action to have the funds in question 
declared escheated, the depositor has 
effectively rebutted this presumption. 
The state’s burden of proving abandon- 
ment, therefore, has not been met. State 
v. McCoy, Minn., 36 N. W. Rep. (2d) 386. 
66 B. L. J. 699. 


§471. Proving deposit. 

Testimony that a deposit was made, 
supported by an entry by the bank of 
such deposit in the depositor’s bank book 
is sufficient to justify a recovery by the 
depositor, even though contradicted by 
the teller and the bank’s records. Bug- 
doian v. Union Trust Co. of East St. 
Louis, Ill, 86 N. E. Rep. (2d) 253. 66 
B. L. J. 575. 


EMPLOYEES’ SAVINGS FUND 


§477. Liability of bank. 

Evidence sustained finding that, though 
orders relating to payment of pensions to 
retiring employees of San _ Francisco 
branch of Japanese bank originated in 
Japan, payment of such pension was an 
obligation of San Francisco bank payable 
by liquidator out of assets of such bank, 
since contract for payment of pension to 
retiring employee originated in San Fran- 
cisco where services constituting ac- 
ceptance of offer to pay such pension 
were rendered and pension merely rep- 
resented deferred compensation and ag 
such was an obligation of the San Fran- 
cisco bank. Hunter v. Sparling, Cal., 197 
Pac. Rep. (2d) 807. 66 B. L. J. 120. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


. §503. Investments—duty to invest and 


care required. 
A bank acting as trustee cannot law- 
fully buy from itself, or a subsidiary or 
affiliated corporation owned by the trus- 
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tee, securities owned by it for the trust. 
Trustee contended that the word “secur- 
ities held by it” mean securities owned 
by it, and that when read in connection 
with the balance of the trust agreement 
and construed in the light of the cir- 
cumstances and past dealings of the par- 
ties, they show an intent on the part of 
the settlor to authorize the trustee to 
purchase from its bond department se- 
curities which it owned. It was held that 
the trust instrument did not grant to 
trustee right to buy from itself securities 
which it owned, in contravention of the 
rule against self-dealing. In re Anneke’s 
Trust, Perl v. First & American National 
Bank, Minn., 38 N. W. Rep. (2d) 177. 66 
B. L. J. 653. 


§508.—Mortgage participations. 


Under provision in banking law in force 
in 1930, trustee investing trust funds in 
mortgage participations which it itself 
owned was required to give to each per- 
son entitled to income, notice not only 
that investments were in mortgage par- 
ticipations, but also that they were self- 
dealing transactions. In re Hildreth’s 
Will, 85 N. Y. Supp. (2d) 829. 66 B. L. J. 
343. 


Pennsylvania banks, who issued parti- 
cipation certificates and mortgage bonds, 
did not comply with 1890 Act of New 
Jersey requiring application for authority 
to do business. “Authorized” was in- 
terpreted as only that which the laws 
of the State have laid down as a require- 
ment to obtain “authoritative permis- 
sion.” Not having complied with the 
1890 Act the banks were not authorized 
to do business in New Jersey. Conse- 
quently the investments in the participa- 
tion certificates and mortgage bonds is- 
sued by them did not comply with 1927 
Act of New Jersey requiring that banks 
acting as trustee under mortgage in- 
denture be “authorized to do business in 
this state.” As the banks were not “au- 
thorized” to do business in New Jersey, 
the testamentary trustee’s investment in 
such bonds and certificates were illegal. 
Pennsylvania Co. for Insurance on Lives 
& Granting Annuities v. Gilmore, N. J., 
59 Atl. Rep. (2d) 24. 66 B. L. J. 30. 


FORGED PAPER 


§549. Forged paper in general. 


Ordinarily, phrase “false making” is an 
essential element of forgery where mate- 
rial alteration is not involved, and term 


has reference to manner in which writ- 
ing is made or executed rather than to 
its substance or effect, a falsely made 
instrument being one that is fictitious, 
not genuine, or in some material partic- 
ular something other than it purports to 
be and without regard to truth or falsity 
of facts stated therein. Wright v. United 


States, 172 Fed. Rep. (2d) 310. 66B. L. J. 
397. 
§550. Liability of bank to depositor 


where bank pays check bearing 
forged signature. 


Negotiable Instruments Act deals with 
rights and liabilities of those who are 
legitimate parties to a negotiable instru- 
ment, and does not prohibit a bank from 
recovering from forgers, thieves, or from 
those who have no title to a forged check. 
Newco Land Co. v. Martin, Mo., 213 S. W. 
Rep. (2d) 504. 66 B. L. J. 199. 


Payment was made by plaintiff's check 
drawn on the defendant and payable to 
the “R. I. Store Fixtures Co.” The next 
day the son of the owner of the latter 
company endorsed the check “R. I. Store 
Fixture Co.,” followed this endorsement 
with his signature “M. Kenner,” and 
cashed it at defendant’s bank. It was 
held that drawee bank was liable to 
maker for having paid out money upon 
the forged endorsement. The maker of 
the check intended to make the check 
payable to the company and not to the 
son personally under the name of the 
company. Storti v. Industrial Trust Co., 


R. L, 67 Atl. Rep. (2d) 697. 66 B. L. J. 
686. 
§560. Liability of drawee bank to drawer 


where check paid on forged in- 
dorsement. 


Where, by fraud of any sort, one is led 
to issue a check to the perpetrator of the 
fraud, that fact does not relieve from 
liability the subsequent act of a bank in 
cashing the check on an indorsement of 
the payee forged thereon by the person 
who deluded the drawer. The negligence 
of the drawer of a check is immaterial 
unless it is such as directly and proxi- 
mately affects the conduct of the bank 
in the performance of its duties. If a 
check is made payable to the order of a 
person named therein, the absolute duty 
of a bank honoring a check is to pay 
only to that payee or according to his 
order, and no amount of care to avoid 
error will protect it from liability if it 
pays to a wrong person. Land Title 
Bank & ‘Trust Co. v. Cheltenham 


National Bank, Pa., 66 Atl. Rep. (2d) 768. 
66 B. L. J. 561. 
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§572. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 


Statute relieving bank from liability to 
depositor for payment of forged check, 
unless within one year after return to 
depositor of voucher of such payment, 
bank is notified that check was forged, 
promulgates a rule of substantive law 
and not of limitation as to time within 
which an action must be brought. Marko- 
witz v. Lincoln National Bank & Trust 
Co. of Syracuse, 85 N. Y. Supp. (2d) 821. 
66 B. L. J. 405. 


§578.—Depositor’s duty to give notice 
upon discovering forged indorse- 
ment. 

It a depositor fails within a reasonable 
time to notify the bank of any forgery 
or unauthorized indorsement of which he 
has knowledge, he is estopped from 
claiming the amount improperly paid, be- 
cause the bank is prevented from taking 
action for its protection either by having 
the indorser prosecuted or by instituting 
proceedings for restitution. Union Trust 
Co. v. Soble, Md., 64 Atl. Rep. (2d) 744. 
66 B. L. J. 312. 


§582. Where forgery by agent or em- 
ployee of true owner. 

Payee could not recover from drawee 
bank on theory of conversion or neg- 
ligence where bank paid checks upon 
the unauthorized indorsement of payee’s 
commission agent. Strickland Trans- 
portation Co. v. First State Bank of Mem- 
phis, Texas, 214 S. W. Rep. (2d) 934. 66 
B. L. J. 262. 


§587. Check payable to fictitious payee. 

Under the Negotiable Instruments Law 
“a check is payable to bearer when it is 
payable to the order of a fictitious or non- 
existing person, and such fact was known 
to the person making it so payable, or 
known to his employee or other agent 
who supplies the name of such payee.” 
The object of this statute is to protect 
banks from losses which they frequently 
sustain as a result of fraud exercised by 
an agent of a bank depositor. Citizens 
Loan & Security Co. of Georgia, Ga., 53 
S. E. Rep. (2d) 179. 66 B. L. J. 512. 


§588. Check delivered to impersonator— 


rights of drawee bank. 


Presentation of a government check to 
it for payment with an express guaranty 
of prior indorsements amounts to a war- 
ranty that the signature of the payee was 
not forged but genuine. Breach of that 
warranty, by presenting a check on which 
the payee’s signature is a forgery, gives 


the government a right to recover from 
the guarantor when a payment is made. 
If the banks see that the very person to 
whom a check was issued and delivered 
has indorsed it in the form required, the 
indorsement is a genuine one, although 
the name used is a wrong one. They 
guarantee that the person to whom the 
check was issued has indorsed it, but 
not that the check was honestly procured 
from the drawer. Such is the so-called 
“impostor rule.” United States v. Con- 
tinental American Bank & Trust Co., 175 
Fed. Rep. (2d) 271. 66 B. L. J. 681. 


§593. Ratification of forgery. 


A forged signature on a note imposes 
no liability on party whose name has 
been forged, even to a holder in due 
course, unless party is estopped to set 
up the forgery or has subsequently rati- 
fied it, and if he does ratify the forgery 
with full knowledge of the facts, he there- 
by makes the note his own, and, if he 
accepts it and pays it to a holder for 
value, payment is voluntary and may not 
be recovered back. Johnson v. Crown 
Finance Corporation, Mo., 222 S. W. Rep. 
(2d) 525. 66 B. L. J. 755. 

§594. Liability of drawer to purchaser of 
instrument with forged indorse- 
ment. 


When a signature is forged or made 
without the authority of the person whose 
signature it purports to be, it is wholly 
inoperative, and no right to retain the 
instrument, or to give a discharge there- 
for, or to enforce payment thereof against 
any party thereto, can be acquired 
through or under such signature unless 
the party against whom it is sought to 
enforce such right is precluded from set- 
ting up the forgery or want of authority. 
Berger v. Georgia Power Co., Ga., 49 S. E. 
Rep. (2d) 668. 66 B. L. J. 49. 


§597. Criminal prosecutions. 


Proof as to check kiting scheme in 
which defendant assisted officer of bank 
insured by Federal Deposit Insurance 
Corporation supported charges of aiding 
and abetting officer in willful mis- 
application of bank’s funds, in that pos- 
session, control, and use were wholly 
lost by bank. Rakes v. United States, 169 
Fed. Rep. (2d) 739. 66 B. L. J. 239. 


It is not forgery for one, with intent 
to defraud, to issue a check in his own 
name on a bank in which he has no funds, 
and it is not a violation of the National 
Stolen Property Act to cause such a 
check to be transported in interstate 
commerce. Greathouse v. United States, 
170 Fed. Rep. (2d) 517. 66 B. L. J. 236. 


FRAUD 


§598. Instrument obtained by fraud. 


Upon proof of fraud in the inception 
of the contract, the burden shifts to the 
holder of a negotiable instrument to show 
that he is a holder in due course for value 
and without notice of the infirmity. Han- 
cammon v. Carr, N. C., 47 S. E. Rep. (2d) 
614. 66 B. L. J. 52. 

Fraud in the procurement of the note 
means fraud on the part of the holder 
thereof, and has no reference to the 
fraud in the contract out of which the 
note arose. Evans v. Johnson, Ga., 48 
S. E. Rep. (2d) 159. 66 B. L. J. 56. 


GIFTS 
§600. Delivery is essential to the validity 
of a gift. 


Envelope found in deceased’s safe de- 
posit box contained the following en- 
dorsement: “The U. S. Bond $1,000 in 
this envelope belongs to the Albany Med- 
ical College at my Death. Charles Van 
Wert, M. D.” ‘The endorsement was 
held insufficient to establish a gift of 
the bond in the lifetime of the decedent. 
In re Van Wert Estate, 83 N. Y. Supp. 
(2d) 93. 66 B. L. J. 286. 


§601. Gifts causa mortis. 


Where decedent had possession, control 
and dominion over the bank books up to 
the time of her death, it was held that 
there was not sufficient delivery to 
establish a gift causa mortis. Genteman 
v. Sutter, Mo., 215 S. W. Rep. (2d) 477. 
66 B. L. J. 347. 


§605. Gifts of securities. 


Where stockholder continued his active 
interest in the corporation and was ne- 
gotiating for a sale of the corporation 
at the time of his death, it was held 
that the delivery of the stock certificate 
to the stockholder’s attorney was not a 
valid “gift inter vivos” to son since the 
latter had no knowledge of such delivery. 
Hill. v. Hill, Maine, 67 Atl. Rep. (2d) 533. 
L. J. 711. 


Purchase of United States Savings 
Bonds, payable to husband or wife, and 
payment of consideration therefor by 
husband raised a presumption that hus- 
band thereby made a gift to wife of an 
interest in such bonds which was defined 
by terms of bonds and the law under 
which they were issued, and clear and 
convincing evidence was necessary to re- 
but such presumption. Knight v. Win- 
gate, Ga. 52 S. E. Rep. (2d) 604. 66 
B. L. J. 469. 
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§606. Gifts of bank deposits. 


Delivery of a savings bank passbook 
with intent to pass title is a consummated 
gift. To establish a valid gift it must 
appear that there was a delivery of the 
property to the donee with an intent 
upon the part of the donor to immediately 
divest himself of all title and right there- 
to. Petition of McCredy, 83 N. Y. Supp. 
(2d) 806. 66 B. L. J. 287. 


A gift of a savings passbook may be 
held to be a gift of the money on deposit, 
subject to proper notice to the bank of 
the assignment, for the purpose of with- 
drawal by the donee. In the present case 
there were no withdrawals by decedent 
and none by donee. Notice to the bank 
of the assignment was not necessary un- 
less donee sought to withdraw part or 
the whole of the funds. The rule that a 
gift of a savings passbook is a gift of the 
money on deposit rests upon the -well- 
settled doctrine that a gift of the symbol 
of a thing is a gift of the thing itself. 
Kay v. Karas, Cal., 197 Pac. Rep. (2d) 396. 
66 B. L. J. 273. 


§608. Contents of safe deposit box. 


Placing documents of title in a safety 
deposit box leased by the donor, to which 
the donee had access, did not sufficiently 
divest the donor of possession and con- 
trol so as to satisfy the requirement 
of delivery. In re Gosman’s Estate, 83 
N. Y. Supp. (2d) 81. 66 B. L. J. 271. 


GUARANTY 


§616. Construction of contract of guar- 
anty. 

Where a bank guarantees a signature 
on an irrevocable stock power, and the 
signature proves false, the bank may be 
liable for expenses incurred in defending 
a suit brought by the rightful owner of 
the stock against a corporation which 
transferred ownership of the stock in 
reliances on the guaranty. However, the 
bank is not liable for the expense of de- 
fending a suit against the corporation by 
one who sought unsuccessfully to prove 
the signature false. Indemnity Insurance 
Co. of North America v. Prairie State 
Bank, Ill, 84 N. E. Rep. (2d) 338. 66 
B. L. J. 515. 


§618. Forms of guaranty. 


Where a guaranty of notes is several 
as well as joint in character, payee 
may sue any one of the guarantors 
individually and not proceed against the 
other guarantors. Merchants Bank of 
New York v. Pearl, 88 N. Y. Supp. (2d) 
286. 66 B. L. J. 533. 
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HOLDERS IN DUE COURSE 


§629. Where payee not a holder in due 
course. 


Plaintiff was not a holder in good faith 
and in due course of check, where he had 
knowledge at the time that he allegedly 
acquired the check that it would be dis- 
honored and knew the reasons therefor. 
He is bound by any and all equities 
existing between the maker and the orig- 
inal payee of the check. Bonnette v. Pon- 
thieux, La., 41 So. Rep. (2d) 127. 66 
B. L. J. 638. 


A check drawn by the plaintiff to- the 
order of the defendant imported on its 
face that the money represented by it 
was the plaintiff's property and that the 
plaintiff was paying it to the defendant. 
In this case plaintiff drew a check upon 
his account in bank payable to defendant 
in the amount of $600. This check was 
delivered by maker to third person who 
represented to maker that he could pur- 
chase a new automobile for him from 
defendant and that it was necessary to 
make a down payment of $600 upon this 
car. The check was given for that pur- 
pose. It was held that the third person 
had no apparent title to the check and 
was therefore to be regarded as the agent 
of the plaintiff for the purpose of deliver- 
ing the plaintiff’s check to defendant. 
Alpert v. City Motor Sales, Inc., 90 N. Y. 
Supp. (2d) 479. 66 B. L. J. 708. 


§632. Purchaser held put on notice. 


The transferee of a negotiable note who 
has actually directed the transaction be- 
tween vendor and purchaser is precluded 
from claiming the protection accorded a 
holder in due course. Citizens Loan Cor- 
poration v. Robbins, La., 40 So. Rep. (2d) 
503. 66 B. L. J. 543. 


§645. Crediting proceeds to customer’s 
account held to be value. 


Where bank allowed depositor of check 
previously deposited on same day to draw 
out amount of money represented by 
check, it was held that the bank became 
the owner and holder of said check for 
value in due course, and could therefore 
recover amount of check from drawer 
after issuance of stop payment order. 
First National Bank of Quitman v. Moore, 
a 220 S. W. Rep. (2d) 694. 66 B. L. J. 


§654. Instrument given’ in gambling 
transaction. 

Where at the time of delivery of checks 

to him, holder had knowledge of the fact 

that these checks were without any con- 


sideration and were the result of an in- 
debtedness for money lost at a gambling 
game, holder was denied recovery against 
the maker. Sasner v. Ornsten, Cal., 209 
Pac. Rep. (2d) 44. 66 B. L. J. 766. 


§660. Burden of proof. 


An endorsee’s bad faith or fraud in 
acquiring a negotiable note can never be 
assumed but must be shown by clear 
and unequivocal testimony and mere sus- 
picion is insufficient to upset the proof 
offered by endorsee that it is a holder in 
due course. Eastern Acceptance Corpor- 
ation v. Henry, D. C., 62 Atl. Rep. (2d) 
809. 66 B. L. J. 410. 


INDORSEMENTS 


§674. Form of indorsement. 


Where suit was brought by the payee 
of a check to recover against a bank 
which honored the check upon an al- 
legedly unauthorized endorsement of 
payee’s attorney in his client’s name by 
himself as attorney, it was held that the 
attorney did not have implied authority 
to endorse check in this manner not- 
withstanding that check represents pro- 
ceeds derived from a lawsuit in which 
attorney represented the client. Pearcy 
v. First National Bank in Wichita, 208 
Pac. Rep. (2d) 217. 66 B. L. J. 691. 


§707. Proving indorsement. 


Where plaintiff, in a suit on a check 
or note, pleads indorsement to him and 
ownership thereof for value in good faith, 
and the defendant denies such indorse- 
ment and ownership in his answer, plain- 
tiff must prove those alleged facts as part 
of his case. Pearce v. Hindman, Mo., 217 
S. W. Rep. (2d) 592. 66 B. L. J. 401. 


INTEREST 


§740. Construction and validity of in- 
terest clause. 


A promissory note specifically gave 
maker a right to pay $200,000 on principal 
during any one year on any interest pay- 
ment date without penalty. The next 
paragraph of the note was eqally spe- 
cific that maker has a right to pay the 
note in full on any interest payment date 
by paying a 5 per cent prepayment pen- 
alty. It was held that both options could 
be exercised during the same year as 
payee concedes, and they could be exer- 
cised on the same interest payment date 
during the year. Payee was without legal 
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authority by the note to exact from 
maker a prepayment penalty of 5 per 
cent on any part of the $200,000 which 
under the option provision of the note 
maker was permitted to pay on October 
1, 1947, without penalty. Jefferson Hotel 
Co. v. Jefferson Standard Life Insurance 
Co., 77 Fed. Supp. 460. 66 B. L. J. 58. 


INVESTMENT AND FINANCE 
By Oscar Lasdon 


Comments on current developments of 
interest to investment officers of banks 
and those responsible for investment 
policies. 66 B. L. J. 73, 149, 221, 297, 373. 


435, 497, 557, 615, 677, 737, 793. 


LIEN AND SET-OFF 


§771. Lien and set-off in general. 


In Pennsylvania, a bank deposit and a 
demand obligation of the depositor to the 
bank extinguish each other except for 
the net debt as the right to set-off is 
claimed. In re Susquehanna Chemical 
Corp., 81 Fed. Supp. 1. 66 B. L. J. 319. 


§802. Unmatured debt of insolvent per- 
son. 


Where a bank receives deposits in the 
regular course of business, which are 
subject to withdrawals by check, and 
there is no collusion or fraud, and no 
showing by the trustee in bankruptcy 
that the balance was built up for the 
purpose of giving the bank a preference, 
and where the depositor is indebted to the 
bank by note, the bank has the right 
when the note is due, to set off the 
amount due to the bank on the note 
against the amount due from it on the 
deposit account. This right exists, even 
though the depositor is insolvent when 
the note becomes due, and such insolven- 
cy is known to the bank. In re Mer- 


chandise Mart of Columbia, 79 Fed. Supp. 
686. 66 B. L. J. 133. 


§806. Effect of taking collateral. 


Where securities belonging to wife 
were pledged with bank for the indebted- 
ness of husband, it was held that the 
powers of sale executed by wife in con- 
nection with the authority to her husband 
to pledge the securities was coupled with 
an interest on the part of the bank in 
the subject matter of the powers, and 
therefore were irrevocable and survived 
the death of the wife. It was also held 
that the bank did not lose its lien upon 
the securities when it delivered them to 


husband or others “for the purpose of 
sale.” The bank had the right to deliver 
the securities to others for the limited 
purpose of selling the same and remitting 
the proceeds. Watts v. Bank of Man- 
hattan Co., 83 N. Y. Supp. (2d) 57. 66 
B. L. J. 182. 


§810. Formal application of deposit. 

Where debtor failed to pay amount of 
installment due on note given by debtor 
to bank, it was held that the bank’s lien 
was effective even without specific ap- 
propriation of the checking account. 
Hamm v. Hamm, 87 N. Y. Supp. (2d) 47. 
66 B. L. J. 486. 


MATURITY 


§842. Note payable “on or before.” 


The words “on or before” recited in 
purchase money note and mortgage signi- 
fied that the maker of the note had the 
right to pay all the installments and ac- 
crued interest at one time, i. e., liquidate 
the obligation prior to its maturity with- 
out paying the entire interest on the full 
term of the note. State v. Ratzburg, La., 
40 So. Rep. (2d) 395. 66 B. L. J. 535. 


NATIONAL BANKS 


§902. Powers of national 
erally. 


National banks may acquire personal 
property by bequest. The powers of 
national banks, conferred by the Con- 
gress of the United States, are contained 
in title 12 U. S. C. A. §24, as amended by 
chapter 191, §2, of the Laws of 1927, 44 
Stat. 1226. Neither under that statute 
nor any other statute of the United States 
are there contained any restrictions upon 
or direct prohibition against the acquir- 
ing by a national bank of personal prop- 
erty by bequest. McMillan v. St. Louis 
Union Trust Co., Mo., 219 S. W. Rep. (2d) 
364. 66 B. L. J. 441. 


banks gen- 


NOTICE OF DISHONOR 


§1023. Notice to drawer of check. 


Failure to give notice to the maker of 
the nonpayment of his check should be 
an affirmative defense and the maker 
should be required to set out in his 
answer the damage which has resulted 
to him by reason of such failure. Arter- 
burn v. Wakefield, Ky., 217 S. W. Rep. 
(2d) 203. 66 B. L. J. 305. 
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§1058. Proof of notice. 


To charge an indorser with the pay- 
ment of a note, the plaintiff must estab- 
lish that the notice of dishonor was ad- 
dressed and actually mailed, and these 
facts may be proven by direct or circum- 
stantial evidence as any other fact in the 
case. State Bank of East Moline v. 
Standaert, Ill., 82 N. E. Rep. (2d) 393. 66 
B. L. J. 229. 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1066. Authority of officers in general. 


A bank officer has no power to consent 
to any arrangement which will impair 
the security or collateral of the bank. 
Alter v. Logan Trust Co. et al., Pa., 62 
Atl. Rep. (2d) 25. 66 B. L. J. 178. 


§1116. Rights of directors advancing 
money to bank. 


Where directors of bank who were also 
stockholders put their personal notes in- 
to the bank as assets and withdrew from 
bank notes of doubtful value, in order to 
render bank solvent and prevent neces- 
sity of closing bank or assessing stock- 
holders, it was held that the notes were 
supported by consideration. State Bank 
of Paw Paw v. Boyle, Ill., 87 N. E. Rep. 
(2d) 656. 66 B. L. J. 741. 


OVERDRAFTS 


§1154. Overdraft by agent. 


Where overdrafts were the result of 
long continued manipulation of com- 
pany’s bank account by employee of com- 
pany’s agent and where this was per- 
mitted with the knowledge, connivance 
and assistance of the bank, but wholly 
without the knowledge of the company, 
it was held that the bank and not the 
company should suffer the loss resulting 
therefrom. Citizens State Bank, Donna 
Texas v. Western Union Telegraph Co., 
172 Fed. Rep. (2d) 950. 66 B. L. J. 423. 


PAYMENT 


§1208. Payment in general. 


The fact that a note is stamped “Paid” 
is not conclusive of payment. Where 
payee had possession of note bearing the 
indorsement “July 1, 1945 Paid $1,000,” 
it was held that the inference that $1,000 
had been paid was not conclusive but 
subject to contradiction by parol evi- 
dence. The inference was merely some 
evidence as to the amount paid. The 
burden was on payee to overcome the 
inference. Cohen v. Kaufman, Cal., 200 
Pac. Rep. (2d) 834. 66 B. L. J. 277. 


The United States made a claim 
against the estate of a decedent on two 
notes which had matured about fourteen 
years before the claim was made. The 
administrator of the estate defended on 
the ground that the notes had been paid. 
It was held that the lapse of time along 
with other circumstantial evidence could 
be considered on the question of payment 
While the statutes of limitation and non- 
claim do not run against the United 
States when suing in its sovereign capac- 
ity it is well established that when the 
United States brings an action for money 
it is governed by the rules of evidence 
just as any litigant. United States v. 
Jungel’s Estate, Kan., 207 Pac. Rep. (2d) 
402. 66 B. L. J. 633. 


§1223. Payment of checks. 


Bank was not bound to obey depositor’s 
instructions if he gave instructions not 
to pay his checks made payable to plain- 
tiff for the reason that “there were in- 
sufficient funds in the bank if in fact 
there were sufficient funds there.” The 
depositor could have stopped payment 
and the bank could then have refused to 
make payment because payment had been 
stopped. Berkoff v. Klein, 81 N. Y. Supp. 
(2d) 244. 66 B. L. J. 77. 


§1225. Payment to unauthorized persons. 


Bank, by delivering cash to employer’s 
agent, which represented difference be- 
tween amount of checks and amount nec- 
essary to purchase required number of 
bonds, rather than retaining the surplus 
for employer, became liable to employer 
for amount paid out in cash to agent, 
who was liable over to bank. Motor 
Castings Co. v. Milwaukee County Bank, 
Wisc., 36 N. W. Rep. (2d) 687. 66 B. L. J. 
460. 


§1244. Payment of unindorsed checks. 


When bank took the check without en- 
dorsement of the payee, it took not as 
an innocent purchaser but subject to 
all defenses that might have been inter- 
posed against the payee, one of such 
defenses being failure of consideration 
because of payee’s theft of two auto- 
mobiles in part payment for which check 
was issued. Bank of Marshall County v. 
Boyd, Ky., 215 S. W. Rep. (2d) 850. 66 
B. L. J. 280. 


§1251. Notice to bank that deposit is 
claimed by third party. 

The purpose of statute making notice 
to bank of adverse claim to cash or 
securities account ineffectual unless ad- 
verse claimant procures a _ restraining 
order or gives an indemnity bond is to 
protect banks against adverse claims to 
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deposits, but depositor is also entitled to 
protection and a restraining order or in- 
junction should not be issued thereunder 
as a matter of course, but in the exer- 
cise of discretion. Leeds v. Guaranty 
Trust Co. of New York, 85 N. Y. Supp. 
(2d) 70. 66 B. L. J. 362. 


§1264. Check “in full” of disputed claim. 


‘Where maker admits that the note 
actually represents a disputed consid- 
eration, and has thus failed to sustain his 
plea of want of consideration, he cannot 
in the absence of fraud vary by parol 
the terms of his unconditional promise 
by which the disputed claim has been 
liquidated. The $125 note sued on rep- 
resents a disputed consideration. No 
fraud has been alleged in connection 
with the note sued on. Hall v. Beavers, 


Ga., 51 S. E. Rep. (2d) 879. 66 B. L. J. 
537. 


PRESENTMENT FOR PAYMENT 


§1305. Time of presentment of checks. 


A check must be presented for pay- 
ment within a reasonable time after its 
issue or the drawer will be discharged 
from liability thereon to the extent of 
the loss caused by the delay. In deter- 
mining what is a reasonable time or an 
unreasonable time regard is to be had 
to the nature of the instrument, the usage 
of trade or business (if any) with respect 
to’such instruments and the facts of the 
particular case. First National Bank at 
Glendale v. Sussex County Airport, Inc., 
N. J., 61 Atl. Rep. (2d) 206. 66 B. L. J. 
27. 


SAFE DEPOSIT COMPANIES 


§1356. Joint safe deposit boxes. 

Under the Joint Rights and Obligations 
Act, rental agreement of safe deposit box 
with bank, as to which persons shall 
have access to box, is not a means of 
transferring ownership or title to con- 
tents of box in joint tenancy with right 
of survivorship, unless rental agreement 
contains terms which express an inten- 
tion on part of renters, that contents 
are owned in joint tenancy by them with 
right of survivorship. In re Wilson’s 
Estate, Ill, 82 N. E. Rep. (2d) 684. 66 
B. i. J. 161. 


A contract leasing safety-deposit box, 
prepared by bank, must be construed 
most strongly against the bank. The 
written agreement is not to be changed 
by extrinsic evidence as to how it was 
understood or what was intended. What- 
ever was said between lessor and lessee 


of safety-deposit box prior to execution 
of written lease contract cannot vary or 
alter its contents. Saddler v. National 
Bank of Bloomington, Ill., 85 N. E. Rep. 
(2d) 733. 66 B. L. J. 596. 


SAVINGS BANKS 


§1360. By-laws. 


If a depositor accepts and retains a 
savings account passbook wherein are 
printed rules of the bank respecting the 
repayment of the deposit he is deemed 
to acquiesce therein, and they become a 
part of the contract between the bank 
and the depositor. It has been held that 
such rules are for the protection of the 
bank and of the depositor but the two 
could, by joint agreement or action, 
waive compliance with them. Davis v. 
Chittenden County Trust Co., Vt., 61 Atl. 
Rep. (2d) 553. 66 B. L. J. 4. 


STATUTE OF LIMITATIONS 


§1406. Suspension of statute. 


The six-year period of statute of lim- 
itations which ran on promissory note 
did not run in favor of defendant indorser 
who had been out of state more than one 
month and twenty-four days during the 
six-year period, and consequently action 
on note was not barred as to the indorser. 
Under the statute providing that person 
secondarily liable on instrument is dis- 
charged by discharge of a prior party, 
running of statute of limitations against 
maker of note was not a “discharge” 
which would prevent recovery from in- 
dorser. Upton v. Heiselt Construction 
Co., Utah, 208 Pac. Rep. (2d) 945. 66 
J. Ti6. 


STOCK AND STOCKHOLDERS 


§1422. By-laws affecting transfer. 


Under the statutes pertaining to banks 
and banking the stockholders are without 
authority to adopt amendments to the 
charter or to the by-laws, the effect of 
which is to limit the right of existing 
stockholders to dispose of their shares by 
gift or bequest or to restrict rights of 
inheritance. Wentworth v. Russell State 
Bank, Kans., 205 Pac. Rep. (2d) 972. 66 
B. L. J. 521. 


§1433. Obligation of bank officer to 
furnish information about stock- 
holder’s holdings. 


Trustees, by virtue of their having 
legal title to bank stock, need only to 
request of the banks’ officers the right to 
inspect the stockholders list and to make 
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copies thereof. The right of inspection 
under statute is held not to be limited 
by any time restrictions or even to pur- 
poses not inimical to interest of corpor- 
ation. In re Murray’s Will, 88 N. Y. Supp. 
(2d) 579. 66 B. L. J. 529. 


STOPPING PAYMENT 


§1464. Form of notice. 


Where bank by its duly authorized 
agent treated the telephone stop-order as 
sufficient, accepted it, led depositor to be- 
lieve it would be enforced, and actually 
put it into effect, but later disregarded it, 
it was held that in paying the check in 
disregard of the stop-order the bank was 
guilty of a breach of duty to its depositor 
and is liable for the amount of the check 
it thus wrongfully paid. Third National 
Bank in Nashville v. Carver, Tenn., 218 
S. W. Rep. (2d) 66. 66 B. L. J. 413. 


§1474. Liability of bank paying stopped 
check. 

An agreement purporting to relieve a 
bank from liability for failure to obey 
a stop payment order is unenforceable if 
the bank does not give consideration for 
it. It is inherent in the relationship be- 
tween a depositor and his bank that he 
has a right to stop payment upon a check 
he has issued and that, unless the liability 
of the bank is in some way validly qual- 
ified, it must respond to him in damages 
if, in disregard of a stop request or 
order, it pays the check, at least if it is 
negligent in so doing. Calamita v. Trades- 
mens National Bank, Conn., 64 Atl. Rep. 
(2a) 46. 66 B. L. J. 381. 


§1475.—Where bank is protected. 


An agreement exempting bank from 
liability for negligently paying check in 
disregard of stop-payment order has been 
held to be valid and enforceable and the 
rule has been declared that where pay- 
ment of a check has been made by the 
bank in disregard of a stop-order, no le- 
gal liability attaches to the bank “in the 
absence of evidence of willful disregard 
of the notice.” Cortillion Fabrics Corpor- 
ation v. National Safety Bank & Trust 
Co. of New York, 84 N. Y. Supp. (2d) 880. 
66 B. L. J. 249. 


SURETIES 


§1484. Rights and liabilities of sureties 
in general. 


Where surety company which had 
bonded employee made good with em- 
ployer for losses from forgery of endorse- 
ments by employee, and then brought suit 
against the drawee bank, it was held that 


a 


the surety could assert against the bank 
only such rights as the employer had, and 
that the employer having recovered from 
the surety, no longer had any. Unfted 
States Fidelity & Guaranty Co. v. First 
National Bank in Dallas, Texas, 172 Fed. 
Rep. (2d) 258. 66 B. L. J. 4524 


§1486. Rights of surety after paying 
debt. 

Where two sureties discharge a: prom- 
issory note upon default of their princi- 
pal, each paying one-half of the face 
amount of the note, they may bring a 
joint action on the note against such 
principal, or each of them may sue the 
principal separately, not on the note, but 


upon the implied promise of the principal: 


to reimburse them. Gay v. Powell, Ga., 
53 S. E. Rep. (2d) 581. 66 B. L. J. 642. 


TRADE ACCEPTANCES 
§1552. Liability of acceptor. 


Where trade acceptance sued on was 
complete and regular on its face and 
plaintiff became the holder of the trade 
acceptance before maturity and took it 
in good faith and for value without notice 
of any infirmity in the instrument or de- 
fect in the title of drawer, it was held 
that plaintiff met every test of a holder 
in’ due course as defined in the Negotiable 
Instruments Act and therefore was en- 
titled to recover face amount of trade 
acceptance from acceptor even though 
drawer did not deliver the merchandise 
in payment of which acceptance was 
given. Werger v. Frederick Lee Co., Inc., 
175 Fed. Rep. (2d) 851. 66 B. L. J. 770. 


USURY 
§1564. What constitutes usury. 


Where negotiable note was usurious 
in the hands of the original payee, it was 
held that its sale and endorsement to 
innocent holder before maturity did not 
relieve it of usury in endorsee’s hands. 
Associates Investment Co. v. Baker, 
Texas, 221 S. W. Rep. (2d) 363. 66 B. L. J. 
665. 


WAREHOUSE RECEIPTS 
§1592. Validity. 


Under Uniform Warehouse Receipts 
Act a warehouseman issuing a non- 
negotiable receipt which contains a re- 
cital that the goods stored are subject 
to a lien for charges, is entitled to a lien 
to the extent of such charges, even 
though the amount is not stated in the 
receipt. Sampsell v. Security - First 
National Bank of Los Angeles, Cal., 207 
Pac. Rep. (2d) 1088. 66 B. L. J. 695. 
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